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CONGRESSIONAL RATE-MAKING BY 
COMMISSION. 

BY J. B. CESSNA. 

We propose to deal chiefly with the legal aspects of the inter- 
state railroad rate-making. The necessity for action in obtaining 
further regulations we will take for granted, directing ourselves 
to the inquiry: Is the proposed legislation equitable, legal and 
constitutional; or is it a giving to the administrative board an 
autocratic power inconsistent with any republican government? 
It is beyond question that the founders of our government not 
only intended to, but did, place the management of interstate 
commerce in all its branches and aspects under national and not 
under State control. On this subject there is no necessity for 
any constitutional amendments. All that is required is a proper 
law to enforce wise provisions of the founders of the government. 

The Bsch-Townsend Bill, amending the interstate commerce 
laws, does not authorize the fixing of rates in the first place by 
a Commission; it provides for a court of transportation, and 
that, upon complaint made against any rate to the Commission 
appointed under the present law, if said Commission find such 
rate unreasonable and unjust, it may fix a reasonable and just 
rate, which shall go into effect immediately and stay in effect 
until reversed by a court of review. It further provides that the 
court of transportation shall have exclusive and general jurisdic- 
tion in all suits and proceedings, brought in name of the United 
States or of the Interstate Commerce Commission, to enforce the 
provisions of the act to further regulate commerce with foreign 
nations and among the States, fixing rules, regulations and pro- 
visions necessary for the just and speedy trial of all such cases. 

The provision for enforcing the rate fixed by the Commission 
is a power not found in the present Interstate Commerce Law 
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as interpreted by the Supreme Court of the United States. 
Under the present law, should the Commission find that a cer 
tain rate is illegal and unjust, and should it report what rate 
would be reasonable and just, there is no provision for enforcing 
the same, so that the law is virtually nugatory. The railroads 
claim that this additional power would be autocratic, while Mr. 
Olney and others argue that the granting of this power would be 
illegal and unconstitutional. This is the position taken by M. 
Joseph Nimmo, statistician and economist, of Washington, D. C, 
in his statement made to the Committee on Interstate Commerce, 
on February 10th, 1905, which was designed to instruct that 
committee, and to save our nation from "a bureaucratic im- 
perialism, endowed with that great anomaly known as 'dispen- 
sing power ' — the attribute of tyranny and oppression." The 
following are some of the erroneous positions taken by Mr. 
Nimmo: 

1. The power to issue self-executing decrees is essentially a 
judicial function, not one to be exercised by an administrative 
board. 

2. The conferring of the power of rate-making upon the Inter- 
state Commerce Commission by Congress would be an unconsti- 
tutional delegation of its legislative authority. Furthermore, to 
vest the power of rate-making in the Interstate Commerce Com- 
mission would be a much larger exercise of the power of Con- 
gress to regulate commerce among the States than has ever been 
exercised by Congress. 

Again, Mr. Nimmo, by implication, if not directly, argued be- 
fore said committee: 

(1) That no board or commission appointed by Congress can 
fix rates for the future; 

(2) That the question as to whether the Federal Judiciary 
could in any event pass upon a rate for the future prescribed by 
the administrative board, is involved in great doubt; 

(3) That the Supreme Court of the United States had never 
decided that a rate-making statute is constitutional. 

Here is a clear misapprehension of the law, due to the mistake 
of regarding a fixed rate by a commission, not as prima facie 
evidence only, but as conclusive evidence, of reasonableness, such 
as would rob the railroad company of its right to inquire into 
this fact in a court of justice. The latter, we concede, would be 
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an unconstitutional attempt to take property without due process 
of law. But it has been held by the Supreme Courts of various 
States, as well as by the Supreme Court of the United States, 
that a rate fixed by a commission appointed by the Legislatures 
of the States, or by the Congress of the United States, is legal 
and valid, so long as it is only prima facie evidence of reasonable- 
ness. 

Mr. Olney, in the number of this Kbvibw for last October, 
denying the right of Congress to delegate to a commission au- 
thority to prescribe rates of transportation with foreign nations 
and among the several States, asserted : 

1. That it is an open question, so far as the Supreme Court 
of the United States is concerned; 

2. That there are only dicta by judges to be found in various 
cases decided by the Supreme Court; but that whether authoriz- 
ing a commission to fix rates is or is not a delegation of legisla- 
tive power which Congress is incompetent to make has never been 
the ground of decision in any case, and presents an issue which 
has never been thoroughly discussed either at bar or by the 
Court; 

3. Prescribing rates is a legislative function and cannot be 
delegated. 

We will not discuss at length what is and what is not a delega- 
tion of legislative authority, but will content ourselves with a 
general statement of the proposition, well settled by authorities, 
State and national, that rate-making by a commission is not 
legislation, hut the execution of legislation; that, when either the 
State Legislature or Congress expressly prescribes rates for com- 
merce by declaring that such rates shall be just, reasonable and 
fair; then in preparing schedules of actual rates to govern the 
carriers the commissioners' functions are administrative and not 
legislative; they only exercise a legally delegated discretion. 

As is said in many cases:* 

"Half the statutes on our books are in the alternative, depending on 
the discretion of some person to whom is confided the duty of deter- 
mining whether the proper occasion exists for executing them. But it 
cannot be that the exercise of such discretion is the making of the law. 

" The Legislature cannot delegate its power to make a law^ but it 

•Moers vs. City of Reading, 21 Pa., 188-202; Lock's App., 72 Pa., 
491-488; Chi. W. E. Co. vs. Comm, 1 Ohio, 88. Affirmed in Field vs. 
Clark, 143 TJ. S. C, 650-694, and cited by Mr. Olney. 
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can make a law to delegate a power to determine some fact or state of 
things upon which the law makes or intends to make its own action de- 
pend. To deny this would be to stop the wheels of government. There 
are many things upon which wise and useful legislation must depend 
which cannot be known to the law-making powers, and must therefore 
be subjects of inquiry and determination outside of the hall of legisla- 
tion." 

The allegation of Mr. Olney needs explanation and qualifica- 
tion, when he states that, excepting dicta and the dissenting 
opinions of Justices Bradley and Blatchford (in 134 U. S., 418), 
it has never been decided whether authorizing a commission 
to fix rates is or is not a delegation of legislative power which 
Congress is incompetent to make. If the proposition relative 
to an act of Congress is not settled, the proposition as a principle 
of law has been adjudicated by the Supreme Court of the United 
States, which has held, in several well-argued cases, that the 
delegation of rate-making powers to a railroad commission by 
State Legislature was legal and valid. It must be conceded that, 
if the delegation of railroad rate-making power to a commission 
by the Legislatures of different States is not an unlawful delega- 
tion of legislative authority, then the delegation by Congress of 
such authority is lawful; if to prescribe rates is not a legislative 
function and can be delegated by the State Legislature, it can 
be so delegated by Congress. This is virtually conceded by Mr. 
Olney, since he admits that the right is coextensive; he speaks 
of "a like power in respect of local business, if it exists, being 
vested in each State," and he argues that, if Congress once 
passed such a law, the Legislatures of various States would soon 
do likewise. 

Nearly half of the States of the Union, for more than a 
quarter of a century, have had statutes delegating to a commis- 
sion a rate-making power. These cases have frequently been be- 
fore the Federal Courts and the Supreme Court of the United 
States; and, in every instance, after full argument and con- 
sideration, the courts have held the statutes valid and consti- 
tutional, and that such a commission was an administrative 
board, exercising valid and legal authority. 

The case of Stone vs. F, L. & T. Co. (116 U. S., 307-324-336) 
clearly negatives the propositions of Mr. Olney. The State of 
Mississippi passed an act, March 11th, 1884, appointing a com- 
mission to regulate and supervise railroad rates. The constitu- 
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tionality of this act was questioned in this ease and was sus- 
tained by the Supreme Court of that State. Upon an appeal to 
the Supreme Court of the United States, it was contended that 
" the statute conferred both legislative and judicial powers on 
the commission, and was thus repugnant to the Constitution." 
Here the right of a Legislature to delegate its railroad rate- 
making power was in issue and thoroughly discussed before the 
courts of Mississippi and of the United States, both courts hold- 
ing that such a statute did not confer either legislative or ju- 
dicial power on the commission.* 

In the case of N. Y. and N. E. E. E. Co. vs. Bristol (161 U. S., 
556-571), the question arose relative to a grade crossing and the 
enforcement of payment of salaries and expenses of State rail- 
road commissions by the railroads of the State. The Court said: 

" Railroads are subject to such legislative control as may be necessary 
to protect the public against danger, injustice and oppression; and this 
control may be exercised through a board of commissioners." 

In the case of Georgia Banking Co. vs. Smith (138 U. S., 174), 
the same principle is affirmed. The State railroad commission law 
was attacked. The Supreme Court of the United States said : 

" The Supreme Court of the State held, on application for an injunction, 
that this delegation of authority by the Legislature to the commission 
to prescribe what shall be reasonable and just rates for transportation 
within its limits, was a proper exereise of its own power to provide pro- 
tection to its citizens against unjust rates and to prevent unjust dis- 
crimination; and it was expected, not that the Legislature would itself 
make specific regulation as to what should in each case be a proper 
charge, but that it would simply provide the means by which such rates 
should be ascertained and enforced." 

The State of Texas gave to a commission the right to fix and 
regulate railroad rates. This statute was vigorously attacked 
and ably argued at bar and in court, both State and Federal, and 
it was insisted that the fixing of rates for public carriers is a 
matter wholly within the power of the legislative department of 
the government, but the Supreme Court of the United States held 
that " the act was valid and constitutional, and that the commis- 
sion created thereby was an administrative board exercising func- 
tions properly delegated."+ 

* Affirmed in Louisville and N. K. R. Co. vs. Ky., 161 U. S., 677-698. 
t Began vs. F. L. & T. Co., 154 U. S., 362. 
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It was further held that, while it was within the power of a 
court of equity to decree that the rates so established by the com- 
mission were unreasonable and unjust, and to restrain their en- 
forcement, it was not within its power to establish rates itself, 
" or to restrain the commission from again establishing rates."* 

The State of Nebraska passed a railroad-rate law fixing rates 
of transportation and authorizing a commission to reduce any 
rate whenever it desired. After action of the board reducing 
rates, it was thought that the rates fixed did not return to the 
railroad company a fair and reasonable compensation for its 
services. An injunction was issued by the United States Dis- 
trict Court restraining the action of the commission. The con- 
stitutionality of the act was vigorously attacked, and the case 
was argued and reargued in the Supreme Court. W. J. Bryan 
argued that " the several States had a right to fix, either directly 
through an act of the Legislature, or indirectly through a com- 
mission, reasonable maximum rates upon traffic wholly within 
their border." The Court did not decide that the commission had 
no authority to act, but sustained the injunction because the 
rates fixed by the board were unreasonable. 

In discussing what compensation a railroad should have for 
transportation, the Court said : 

" Undoubtedly, that question could be more easily determined by a 
commission composed of persons whose special skill, observation and ex- 
perience qualified them to so handle rate problems of transportation as 
to do justice both to the public and to those whose money has been used 
to construct and maintain highways for the convenience and benefit of 
the people."f 

Here are two cases of the United States Supreme Court well 
argued and considered, holding that a railroad commission has 
legal authority to establish rates, and that the courts have no 
right to restrain it by injunction, if the rates so fixed are fair, 
reasonable and just. 

The Supreme Court of the United States, discussing the right 
of Congress to appoint a commission to make railroad rates, said : 

"There were three obvious and dissimilar courses open for considera- 
tion: Congress might itself prescribe the rate, or it might commit to 
some subordinate tribunal this duty, or it might leave with the com- 

* Affirmed in St. !•. & St. Fe R. R. Co. vs. Gill, 156 U. S., 649-663. 
t Smith vs. Ames, 169 U. S., 466; 42nd L. Ed., 819. 
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panies the right to fix rates subject to regulations, restrictions and the 
rule of common, law that rates must be reasonable."* 

There is no justification for claiming, as Mr. Nimmo does, that 
this case is an authority for saying that no commission appointed 
by Congress could exercise power to determine rates for the 
future, and that the delegation of such authority would be auto- 
cratic. True, this case does hold that the Interstate Commerce 
Law passed by Congress, did not confer upon the commission, 
directly or by implication, the power of prescribing rates. To 
concede this is far from admitting that legal power could not be 
delegated to such a commission. As the Court said, the only 
question before it was what Congress had determined should be 
done with reference to rates. It was an interpretation of the 
language used in the act, and not a decision of what power may 
or may not be delegated by Congress to an administrative body. 

For many years, it was thought that the Interstate Commerce 
Commission had power to prescribe a tariff of rates for the future. 
For ten years or more, the decisions of that tribunal were rendered 
on that theory; and its decisions were acquiesced in until the 
Supreme Court of the United States and other courts decided 
that the language of the statute did not, directly or indirectly, 
confer that right upon the commission. During that time, the 
business interests of the country, as well as the railroad com- 
panies flourished. The relations between the people and the rail- 
roads were as happy as marriage bells. It was after it became 
known that such power was not granted to said commission that 
the trouble began. And after years of such experience and the 
abuse of railroad transportation, public interests and the welfare 
of our country demanded that new provisions be made to remedy 
the existing evils. 

The question of the constitutional right of Congress to delegate 
to a commission a rate-making power is not directly involved in 
the Interstate Commerce Commission case cited above; yet the 
Court holds, as we have shown, that Congress may commit "to 
some subordinate tribunal this power." In principle, the whole 
case affirms the proposition we are arguing. The courts quote at 
length the statutes of different States, where the authority is 
directly and expressly delegated to various commissions to fix 
and enforce rates, making said rates prima facie evidence; these 

* Interstate Commerce Commission vs. R. K. Co., 167 U. S., 479. 
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statutes, and decisions sustaining them, are sanctioned and ap- 
proved by the Supreme Court of the United States, not only in 
this case, but in many others, as shown by the authorities. This 
being so, the erroneous character of Mr. Nimmo's argument be- 
comes at once apparent: 

" The fallacy involved in this provision consists in the pretence that 
it avoided the objection of the courts, that rates made in advance of 
being charged and collected, even if authorized by statutes, are not re- 
viewable in the courts as to their reasonableness from the fact that 
they are legislative rates." 

Here the mistake is in not recognizing a difference between rates 
fixed by a commission and made conclusive, and those made only 
prima facie evidence of reasonableness; the first are illegal, the 
last constitutional. It may be that a provision of a statute mak- 
ing the schedule of commissioners final and conclusive as to 
reasonableness of rates would be a delegation of legislative power ; 
yet it must be conceded, as held by many authorities, that making 
rates established by a commission only prima facie evidence of 
reasonableness, and leaving the question open to be decided by 
the courts, is not an unlawful grant of authority which belongs 
to the Legislature itself. The decisions of the courts on this 
precise question are uniform in declaring such statutes to be con- 
stitutional, and in holding that the reasonableness of rates fixed 
by. a commission is always a question to be determined by the 
courts.* 

The case of Chicago & K W. E. E. Co. vs. Dey (35 Fed., 866) is 
among those where this question was first raised and decided. 
The interesting decision was rendered by Mr. Justice Brewer, 
while United States Circuit Judge. The constitutionality of the 
Iowa statute appointing railroad commissioners was attacked, 
because of an alleged delegation of legislative power, the claim 
being that the constitution of the State divided the government 
into three departments, Legislative, Judicial and Executive, and 
that no provision existed in the constitution for a railroad com- 
mission. The Court said: 

•Smith vs. Ames, 169 U. S., 466 — 42, L. Ed., 819; 18 Sup. Ot., 418; 
8 Am. & Eng. Ency. of Law, 911 O. S.; Interstate Commerce Commission 
vs. R R. Co., 167 U. S., 494-528; Chicago, M. & St. P. R. R. Co. vs. 
Minnesota, 134 U. S., 418; 58 Minn., 287; Stone vs. Trust Company, 116 
U. S., 307; Chicago & N. W. R. R Co. vs. Dey, 35 Fed., 866; C. B. & 
.Q. R. R. Co. vs. Jones, 149 111., 361; 37 N. E., 247; Geo. R. R. Co. vs. 
Smith, 70 Georgia, 674; 9 Am. & Eng. R. R. cases, 385. 
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" Of course the question is pivotal ; for, if the Legislature alone can 
fix rates, railroad commissioners are exercising functions which do not 
belong to them and such a claim cannot be sustained." 

The following are a few of the reasons given: A law will not 
be declared unconstitutional unless its vice is obvious. There is 
no inherent vice in such a delegation of authority, or nothing 
which would prevent a State from intrusting this power to such 
a board, and nothing which would invade any right guaranteed 
by the Federal Government. The vital question is that the rates 
shall be just and reasonable, and not by what body they shall 
be put in force. In a general sense, the power to fix rates is 
legislative, yet the line of demarkation between legislative and 
administrative force is not always easily discerned; the one runs 
into the other. There are many statutes unquestionably valid in 
which the Legislature has been content simply to fix the rates 
and principles, leaving execution and details to other officials. 
Eeasonableness of a rate changes with changed conditions. 
What is fair to-day may, six months or a year hence, be either 
too high or too low. The Legislature meets only once in two 
years. Justice would more likely be done if this power of fixing 
rates were vested in bodies of continual session, than if left to 
those meeting only at long intervals. 

The same principle was affirmed by Justice Wood of the Su- 
preme Court of the United States, sitting as Circuit Judge.* 

The act of Legislature of Minnesota, passed March 7th, 1887, 
established a railroad warehouse commission. The Supreme 
Court of that State held that said act made all the rates fixed, 
final and conclusive as to what were reasonable charges, and that 
there could be no judicial inquiry as to reasonableness of said 
rates — sustaining the statute in this particular. The Supreme 
Court of the United States reversed this decision solely upon 
the ground that the rates fixed were enacted not only as prima 
facie, but as conclusive evidence of reasonableness, and that 
therefore said act was in conflict with the Constitution of the 
United States in depriving the railroad company of its property 
without due process of law.f 

The case C. B. & Q. E. B. Co. vs. Jones (149 111., 37; N. E., 

•Tilley vs. Savannah E. R. Co., 5 Fed., 641. 

t Chicago, M. & St. P. Ey. Co. vs. Minnesota, 134 TJ. S., 418; 58 
Minn., 287. 



CONGRESSIONAL RATE-MAKING BY COMMISSION. 93 

207), is one of the most recent and interesting cases to be found 
on this subject. Here it was directly claimed that Section 8 of 
the Act which authorized the commission to fix a schedule of 
maximum rates was unconstitutional, as being an attempt at 
delegation of legislative power. Keaffirming the C. & N. W. vs. 
Dey (35 Fed., 866), State iw. C. & St. P. E. K. Co. (58 Minn., 
281) and other authorities, the Court said: 

"We understand the doctrine of the Chicago R. R. Co. vs. Minn., and 
of Budd vs. N. Y., to be as follows: The Legislature has the power to 
directly fix the rates of charges. It has the right to declare what is rea- 
sonable. When it does so its declaration is conclusive as to reasonable- 
ness of the rates, and a charge beyond the maximum fixed by it must 
be regarded as unreasonable; but, when the Legislature creates a com- 
mission to regulate rates of charges, such commission has no power to 
make a schedule of rates which shall be final and conclusive evidence 
as to reasonableness of charges, because judicial inquiry is thereby cut 
off. We do not, however, understand the Federal cases to hold that an 
act of a State Legislature may not be valid if, while omitting to itself 
fix the maximum rates, it creates a commission with authority to make 
schedules which shall be prima facie evidence of reasonableness. When 
the schedule is only made prima facie evidence of reasonableness of 
rates, the court, in a suit against the carriers, can inquire and determine 
what is a reasonable rate, and the defect which was found to exist in the 
Minnesota law thus obviated. Under the constitutional provision above 
quoted^ the Legislature of this State has the right, and it is its preroga- 
tive, to pass a law establishing or fixing reasonable maximum rates of 
charges. When it passed the act of 1873, it did not choose to exercise 
the power conferred upon it. That act does not establish reasonable 
maximum rates, nor does it delegate to the board of railroad and ware- 
house commissions the power to establish such rates. When a board is 
authorized to establish a schedule of rates, and their schedule is merely 
given the force and effect of prima facie evidence as to reasonableness, 
there is no delegation to the board of the legislative power to establish 
rates. The Legislature thereby merely refrains from exercising its con- 
stitutional power; and, by leaving the question as to the reasonableness 
of its rates open, makes room for the exercise by the courts of their 
jurisdiction upon the subject. The final tribunal of arbitrament is not 
the judiciary, but the Legislature. But when the Legislature declares 
that the charges shall be reasonable, or, which is the same thing, allows 
the common-law rule to that effect to prevail, and leaves the matter 
there, then resort may be had to the courts to inquire judicially whether 
the charges are reasonable."* 

Appeal was taken in this case to the Supreme Court of the 
United States (complete record filed to No. 150 Oct. Term, 1896), 
•116 U. S., 462. 
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but no opinion was ever rendered by the United States Court. 
It remained in this court for two years or more; and, a few days 
before a hearing was to be had, the company settled and paid the 
judgment. The writer had the honor of being one of the attor- 
neys in this case. This is an important and interesting case in- 
volving many of the questions now being discussed relative to 
railroad commissions and rates. The points involved should be 
considered authoritatively settled by the State courts and virtu- 
ally conceded to be the law of the Supreme Court of the United 
States, because payment was a concession by defendant that all 
points decided by the Illinois court were good law. 

In addition to the case cited, there are many cases to be found 
in which it is held that a State statute regulating railroad fees 
and charges is constitutional. Most of these cases are instances 
where the maximum charge was fixed directly by the Legislature 
itself; but in Stone vs. F. L. & T. Co. (116 U. S., 307-324-336), 
the rates were fixed by a commission. This case was affirmed by 
the Supreme Court of the United States in Dow vs. Beidman, 
where the rates were fixed by the Legislature. In these cases not 
only the constitutionality of the statutes, but the right to dele- 
gate rate-making authority, was presented; therefore the Supreme 
Court of the United States settled, after full argument: 

1. That the functions of the commission appointed to fix rail- 
road rates were not legislative, but administrative; 

2. That the Legislatures of the States or the Congress of the 
United States may fix railroad rates or appoint a commission 
for that purpose.* 

This proposition must inevitably be followed as it is settled: 

" Whenever there is presented in a legal way a question involving the 
validity of any act of any Legislature, State or Federal, and the de- 
cision necessarily rests on the competency of the Legislature to so enact, 
the court must, in the exercise of its solemn duties, determine whether 
the act be constitutional or not."t 

In view of these many decisions, it may well be claimed that 
the principles of stare decisis may be invoked to such an extent 
that it would seem to be very difficult for the railroads to convince 

*Dow vs. Beidman, 125 TJ. S., 688; 31 L. D., 861—3; Munn vs. 111., 
94 TJ. S., 113; 24 L. D., 34; Chi., M. & St. P. vs. Minn., 134 U. S., 455 
33; L. D., 974; Budd vs. State of N. Y., 143 TJ. S., L. D., 36,247. 

t Chi. B. B. Co. vs. Wellman, 143 TJ. S., 339-345. 
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either the public or judicial mind of our country that the giving 
by the Legislatures of power to a commission to fix and regulate 
rates of transportation is illegal and unconstitutional. To permit 
the allegation to go unchallenged that prescribing rates is ex- 
clusively a legislative function, not to be delegated, and that this 
was an open question never settled by the Supreme Court of the 
United States — would be hurtful to the success of the proposed 
bill now before Congress. 

Conceding that Congress has a right to prescribe rates or to 
delegate that power to a commission, there yet remains some un- 
certainty and much difference of opinion as to the manner and 
process of these regulations. The holding of the Court that 
neither a commission nor the judiciary has power to determine 
what was a reasonable freight rate for the future, has given our 
Legislatures more or less trouble, but it seems to us that this 
may be legally obviated in one of two ways : 

1. By giving to the commission the right in the first instance 
to make a schedule of rates prima facie reasonable; this has been 
done by several of the Legislatures of different States; 

2. By giving to the commission the right, upon complaint 
against any rate, to determine if that rate is reasonable and just, 
and if not to fix a reasonable and a just rate and to enforce the 
same by fines, penalties and injunctions. In either event, the 
principle of law is the same, the rate fixed by the commission 
is to be deemed prima facie evidence of reasonableness, until the 
contrary is proved by railroads. This does not deprive railroads 
of property without due process of law, nor does it arbitrarily fix 
a rate for the future contrary to decision of the courts. Fixing a 
definite time, as the bill offered by Mr. Mann, Congressman from 
Illinois, February 24th, 1905, does, during which the rate estab- 
lished as reasonable shall continue to be the reasonable rate 
might be unjust and hurtful to the best interest of the country, 
and no doubt would be declared by the courts unconstitutional. 
The conditions of business relating to transportation change from 
time to time, and a rate to-day reasonable and just may soon be 
too high or too low. But when a rate is established as prima 
facie evidence of what is reasonable and just, it remains ipso 
facto such until successfully assailed in a court of justice. 

Experience has taught that it matters not how perfect a law 
for the regulation or control of commerce may be, it will fail 
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unless there is strong provision for its enforcement. There may 
be a difference of opinion as to the manner of this enforcement, 
but the public sentiment of our country agrees with what our 
illustrious President said in a recent message : 

" The government must in increasing degree supervise and regulate 
the workings of the supervision of railways engaged in interstate com- 
merce; and such increasing is the only alternative to an increasing of 
the present evils on the one hand or a still more radical policy on the 
other. The most important legislative act now needed, as regards the 
regulation of corporations, is this act to confer on the Interstate Com- 
merce Commission the power to revise rates and regulations, the revised 
rate to go at once into effect and stay in effect unless and until the 
court of review reverses it." 

Strict obedience to and compliance with the rates fixed should 
be enforced by fines, forfeitures and penalties, both civil and 
criminal; then the law would be observed, the railroads would 
have to take the risk of a successful attack upon the rate fixed. 
In the proposed legislation not only ample power should be pro- 
vided, but too much stress or care cannot be given to the pro- 
vision enforcing all such powers. A law not surrounded with 
stringent provisions to enforce the same will be nugatory. The 
railroads do not fear so much the law as they do the manner 
of its enforcement. Their main efforts are to defeat enforcement. 
In view of this, the insertion in the proposed Congressional legis- 
lation of some of the ideas embraced in the act of Illinois, and 
some of the other States, might make it more effective. These 
statutes provide that, if railroads violate the rates fixed by the 
commission by overcharges or otherwise, they shall pay treble 
damages for the wrong done, with a reasonable attorney's com- 
mission added. Individual shippers cannot afford to fight rail- 
roads alone, but, aided in this way, a better observance of a law 
would be secured. A bill with such provision would be using 
Japanese tactics on the railroads — attacked by the Government 
in front and the people in the rear, they, too, would soon have 
to do like the Russians, surrender or retreat in good order. 
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